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OPINION
BACKGROUND

The petitioner was convicted by aUnicoi County jury of first-degree murder and sentenced
to lifeimprisonment. His conviction was affirmed by this court on direct appeal. Sate v. Harold
Tolley, No. 03C01-9811-CR-00386, 2000 WL 21044 (Tenn. Crim. App., a Knoxville, Jan. 14,
2000), perm. app. denied (Tenn. Sept. 5, 2000). The facts of the underlying conviction as
summarized in our opinion on direct appeal are as follows:

The victim, Lattie Franklin, was 51 years old and the brother of the defendant’s
long-time girlfriend, Shirley Higgins. The relationship between the defendant and
the victim had been rancorous since 1993, when the two men had argued over the



instalation of a heating and air-conditioning system. At that time, the victim
alegedly pushed the defendant, who then pulled a gun and threatened to kill the
victim. During the years that followed, the defendant allegedly told others that he
would kill the victim if he ever had a chance and that he could kill the victim or
anyone else and get away with it because he was crazy, had the papers to prove it,
andwason Prozac. The relationship between the two men took aturn for theworse
the night before the shooting when the victim'’ ssisters gave the victim permission to
graze his cattle on land formerly used by the defendant.

The following morning, March 1, 1997, the defendant crossed 740 yards of open
pasture land, crawled between the strands of a four-strand barbed wire fence, and
walked to where the victim was talking to Jerry and Cleon Price. Jerry Price
testified, in responseto questionsfrom General Garland, asto what occurred after the
defendant approached them:

A. And, wewasal likethis. And, Lattie-Lattie said, that’ll be fine.
And, Lattieturned and pointed towards Janieand Danny’ strailer, and
hesaid, I [l have Shirley to show me whereto put the corner postsin.
And, when he turned back around Harold either come out from his
[sic] behind hisshirt belt, or hisback pocket; and, he shot Lattie once
in the left temple. And, Lattie was dead before he hit the ground.
And, he got right down over top of Lattie and he emptied it, and it
snapped threetimes. And, thebrainswent all over me. And, I'll have
that to live with the rest of my life. And, he never . ..

Q. Now, whenyou say . ..

A. ....henever said aword to me, or he never said a word to
Daddy. Hejust give usalook asif, | ought to go ahead and do you;
but, he' d done and shot all of hisbullets. And, he put hisgun back in
his pocket, and turned and walked back through the field.

Q. Walked?

Walked right back through the field like he' d shot a dog.

And said nothing to either of you?

No, sir. He never opened his mouth.

Werethere. ..

> o >» O >

And, they-there was no struggle. There was no argument.
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Q. No hesated, angry words by either of them?
A. No. No. No, they was not. They wasn'’t.

Q. Was there any kind of gesture on the part of Lattie Franklin
towards Harold Tolley as-asif he were coming at him, or . . .

A. No. Lattiedidn’'t have a chance. When he turned around from
pointing downthecreek, when heturned back around Harold had him
in his face point blank.

Cleon Price also described the shooting and how the defendant had suddenly
produced the pistol:

| don’t know where he had in his hip pocket, or behind his belt, or
where; but, anyway-emptied the gun. And, whenever he emptied it
he snapped it probably three or four times, and turned around and
walked off.

AnnaFranklin, thesister-in-law of Lattie Franklin, and afriend of the defendant, also
witnessed the shooting. Shetestified that on the morning of the shooting, as shewas
getting ready to go to work, she heard atruck pull up and, looking outside, saw that
it was the defendant’s. She watched as the defendant approached Lattie Franklin,
Cleon Price, and Jerry Price. She described what she saw after the defendant had
approached the group and raised hisarm:

Likethis. But, | had no ideawhat, you know, hewas doing. I’djust
the second on my mind | thought-just as | thought what’s he doing,
then | heard thegun go off. And, Lattie begantofall. And, hefdl to
the ground and then Jerry dove for him. (Witness is crying) And,
then -1 just went ahead started going-and | grabbed my-I remember
grabbing my head, and | started screaming, you know, oh, God, he
shot him! And, | went-1 think it was like a squat position. And, |
don’t know how long | was down there, but, when | come up Harold
wasover Lattie. Thenit waslike he-right as| looked up hewasthere,
and then he turned and walked off. | didn’t even hear none of the
other shots.

The defendant described the shooting inatotally different fashion than did Cleonand
Jerry Priceand AnnaFranklin. Hetestified that he shot the victim becausethevictim
cursed him, hit him, and then knocked him to the ground. The defendant explained
that it was customary for him to carry a pistol when he was around the cattle which
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he pastured on theland of Shirley Higgins. Her land was adjacent to that upon which
the slaying occurred. The defendant described the shooting itself:

| said, Lattie, | don’t want no trouble. And, by thetime | could get it
out he-he-he cussed and he said, if you want trouble let’s get it on.
And, he hit me right in the jaw, knocked me down, and it spun me
around alittlebit, and-and-and, | reached in with my left hand, pulled
the gun out to put it in this hand to-to keep him off of me. And-and,
during that timethe gun went off, and-and he-and, hefell. When-but,
when the gun went off, | swear, | don’t know what happened.
There-there-there’'s no recollection in my mind to this day what
happened. And, when | cameto myself | had passed back where the
garden was I'd fenced off for Shirley. | came to myself and | was
walking back to my truck. And, when | walked back to my truck Ms.
Franklin come out of-of Tommy-Tommy’s yard and Annawas right
behind her. And, she said, you'reto pay for what you' vedone. And,
Annastarted hollering, Ms. Franklin, come back up here. And, they
was-there was some people up there, and | didn’t know what was
happening, and | got in my truck, and |-l drove to my house.

Dr. William McCormick testified that the autopsy of the victim revealed the most
reasonabl e scenario for the shooting wasthat the assailant shot the victim in the head
while standing face-to-face, and that the other five wounds were consistent with the
assallant’s “walking toward the body, straddling the body, standing over the body,
pointing the gun in a downward direction at the prong [sic] body, and firing those
five shots into the chest area.” Dr. McCormick also testified the victim had no
injuries on his hands consistent with the defendant’ s claim that the victim punched
him in the jaw.

Dr. Thomas Schacht, a forensic psychologist, testified as a defense witness
concerning the defendant’ smental condition at thetimeof the shooting. Dr. Schacht
stated that the defendant did not meet the criteria for an insanity defense, but his
conduct was consistent with a person suffering from post-traumatic stress
hallucination. According to Dr. Schacht, this condition was triggered by prior
confrontations involving the victim and the defendant. Dr. Schacht postulated that
at thetime of the shooting the defendant was having afl ashback to an earlier incident
during which the victim assaulted the defendant. According to Dr. Schacht, this
condition could explain inconsistencies between the defendant’ s description of the
shooting and the descriptions of the witnesses.

Id. at *1-3.



On January 8, 2001, the petitioner filed a pro se petition for post-conviction relief, and
following the appointment of counsel an amended petition wasfiled.! An evidentiary hearing was
conducted on August 10, 2004. At the hearing, the petitioner testified that he had a high school
education and prior to the incident in this case his criminal record consisted of nothing more than
speeding tickets. The petitioner said heinjured hisback in 1989 which forced himto retirefrom his
job with CSX railroad company. Asaresult of hisinjury, the petitioner used medications such as
Fiorina with codeine, Soma350, Prozac, and L ortab to manage his pain, which heused continuously
until the commission of the offense. The petitioner wasdirected to take his medicationsthree times
aday for pain relief, but sometimes he took them more often because of his pain. The petitioner
testified that the victim was his girlfriend’ s brother with whom he had a history of problems.

The petitioner testified that his brother, Lonnie Tolley, visited himin jail and told him that
the District Attorney General, David Crockett, agreed to let the petitioner plead to second-degree
murder for a sentence of twenty-five years served at thirty percent. The petitioner said that after he
was released on bond counsel visited him at his brother’ shouse. Counsel discussed the plea offer
with the petitioner in the presence of the petitioner’s brother, the petitioner’ s sister-in-law, and the
petitioner’s nephew. Counsel told the petitioner that the state had offered him a plea to second-
degree murder with a sentence of twenty-five years. According to the petitioner, counsel said that
atwenty-five-year sentence would be alife sentence because of his poor health and that “the worst
[the offense] could beis second degree, and he said he would try to get it down to manslaughter.”
The petitioner claimed that counsel told him that amanslaughter conviction would bethemost likely
result of atrial. The petitioner recalled that they discussed the plea offer for at least an hour. The
petitioner said that counsel advised him to take the case to trial because he would have to serve the
entire twenty-five-year sentence and not get any good time creditsif he took the plea.

The petitioner testified that he talked to counsel about the medi cations he was taking at the
time of the offense and told counsal that the drugs affected him. The petitioner asked counsel to
secure the results of the blood tests taken at the time of his arrest to use the results at trial. The
petitioner said that counsel told him he got the test results, but the petitioner never saw them. The
petitioner recalled that hetold counsel that hisuse of pain medicationswasimportant because hehad
taken them for along time.

On cross-examination, the petitioner stated that counsel insisted hetakehiscasetotrial. The
petitioner admitted that Dr. Schacht was hired to testify on behalf of the defense and that Dr. Schacht
testified that he consulted with the petitioner about the medications hewas on. The petitioner said
that Dr. Schacht testified at trial that he did not think that the petitioner’ s medications caused him
to halucinate because the petitioner had taken the drugsfor along time. The petitioner recalled that
hetestified at trial regarding the medications he was taking at the time of the offense and had said
that he was taking the medications as prescribed. The petitioner could not recal how his
medi cations affected him the day of the offense, but he “had enough sense to go feed [hig] cattle.”

! The record reflects that the parties agreed to a number of continuances and extensions of time prior to the
filing of the amended petition.
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On redirect examination, the petitioner testified that he kept a gun with him because of the
aggressiveness of his cattle.

Christopher Tolley, the petitioner’s nephew, testified that he was present at a meeting
between the petitioner and counsel during which they discussed the state's plea offer of second-
degree murder with asentence of twenty-fiveyearsserved at eighty percent. Mr. Tolley recalled that
counsel said that the petitioner’ s case was not a first-degree murder case, but was at most second-
degree murder or possibly mansaughter. Mr. Tolley assumed that by telling the petitioner his case
was ot afirst-degreemurder case, counsel meant that the petitioner should not take the pleabecause
he could get alesser sentence after atrial.

On cross-examination, Mr. Tolley admitted that counsel never outright told the petitioner to
take hiscaseto trial. When the offer of twenty-five years was made to the petitioner, Mr. Tolley
recalled that it was his mother, Hazel Tolley, who made the statement that it was effectively alife
sentence. Mr. Tolley said that the entire family discussed the offer with counsel, but the final
decision was made by the petitioner.

Hazel Tolley, the petitioner’ ssister-in-law, testified that shewas a so at the meeting withthe
petitioner and counsel during which they discussed the plea agreement offered by the state. Mrs.
Tolley recalled that the offer required that the petitioner serve twenty-five years at eighty percent,
and she made acomment that “when you' refifty some yearsold, that’slife.” Mrs. Tolley said that
counsel led them to believe that the petitioner’s case was not a case of first-degree murder. On
cross-examination, Mrs. Tolley admitted that the petitioner madethe ultimatedecisiontogototrial.

David Crockett testified that he was the District Attorney General for the First Judicial
District at thetime of theoffense. Mr. Crockett knew the petitioner’ sbrother Lonnieand considered
him afriend. Mr. Crockett vaguely remembered discussing the petitioner’ s situation with Lonnie.
Mr. Crockett said that he probably discussed the potential convictions and accompanying sentences
the petitioner faced, but he would not have made an offer to settlethe petitioner’ scase. Mr. Crockett
recalled talking to the assistant district attorney assigned to the case about a possible plea offer of
twenty-five years. On cross-examination, Mr. Crockett said that any offer would have been
conveyed through the assistant district attorney or the petitioner’s counsel.

Kent Garland testified that he was the assistant district attorney assigned to prosecute the
petitioner’ s case and he had no independent memory of offering the petitioner apleaagreement. Mr.
Garland said that he must have made an offer to the petitioner though because he did recall counsel
telling him that the petitioner’ s reaction to the offer was that it was basically alife sentence and he
would take his chances at trial. Mr. Garland stated that it would have been highly unusual for Mr.
Crockett to make an offer himself without going through the assistant district attorney.

The petitioner’strial counsel stated that he met with the petitioner many timesin the course

of preparing for trial. Counsel retained Dr. Schacht as an expert witness and had numerous
communications with Mr. Garland. Shortly before trial, Mr. Garland offered the petitioner a plea
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agreement to second-degree murder with a sentence of twenty-five years served at 100%, reducible
by credits of up to fifteen percent. When asked what advice he gave to the petitioner regarding the
pleaoffer, counsel saidthat heexplained if thejury believed the petitioner’ s self-defensetheory then
he could befound guilty of second-degree murder, voluntary mans aughter, or acquitted, butif it did
not accept the self-defense theory then there was a strong possibility of a first-degree murder
conviction. Counsel reiterated that he told the petitioner his case was potentially a first-degree
murder case.

Counsel testified that he examined the petitioner’s clothing and did not see any stains that
would substantiate the petitioner’s claim that he was struck hard and knocked down. A doctor
examined the petitioner after he was arrested and did not discover any injury that would verify that
the petitioner had been struck by the victim, nor did counsel see any bruising on the petitioner when
he saw him a day or two after the offense.

Counsel stated that he discussed the state’ stheory of the case with the petitioner and advised
him of the pros and cons of his theory of self-defense. Counsel could not recall the specific
conversation with the petitioner and hisfamily, but he said that he never tells adefendant that he or
she hasto plead guilty. Counsel advised the petitioner that his case was very serious and hewasin
jeopardy of being convicted of first-degree murder. Counsel remembered that the petitioner’s
reaction to the state’ s offer was that a twenty-five year sentence was longer than he would live so
“[w]hy shouldn’t [he] go to trial and take [his] chances?” Counsel stated that he thought the
petitioner should take the plea, but he understood why he did not want to. Counsel said he did not
tell the petitioner he had a good chance of winning.

Counsel testified that Dr. Schacht was retained to determine what effect, if any, the
medi cation the petitioner was taking had on him. Counsel said that the petitioner was adamant he
acted in self-defense even though there was evidence to the contrary. Counsel explained that there
apparently wasan earlier incident wherethevictim attacked the petitioner and Dr. Schacht attempted
torelateto thejury that the petitioner might have honestly believed the victim was attacking him due
to the petitioner’s medication use and the prior attack. Dr. Schacht’s testimony was the only
testimony counsel could find to attempt to support the petitioner’ s self-defense theory.

Counsel stated that in every case he handles, the client makes the decision whether to go to
trial or accept a plea offer. Counsel said that he advises the client and allows him to make the
ultimate decision. In this case, counsel recalled that the petitioner made the decision to go to trial
because in his view atwenty-five year sentence was not abargain. On cross-examination, counsel
said that he urged the petitioner to strongly consider the state' s offer because he thought it was a
good offer.

Following the hearing, the post-conviction court denied the petitioner’ s petition, specifically
resolving all credibility issuesin favor of the state.

1. ANALYSIS
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On appeal, the petitioner argues that the trial court erred in denying his petition for post-
conviction relief because he received the ineffective assistance of counsel. Specificaly, the
petitioner argues that counsel was ineffective because his advice caused the petitioner to forego the
state’ s pleaoffer. The petitioner also argues that counsel was ineffective in his presentation of the
petitioner’s defense theory.

Standard of Review

In order for apetitioner to succeed on a post-conviction claim, the petitioner must prove the
alegations set forth in his petition by clear and convincing evidence. Tenn. Code Ann. §
40-30-110(f). On appedl, thiscourt isrequired to affirm the post-conviction court’ sfindings unless
the petitioner proves that the evidence preponderates against those findings. State v. Burns, 6
S.W.3d 453, 461 (Tenn. 1999). Our review of the post-conviction court’ s factual findings, such as
findings concerning the credibility of witnesses and the weight and value given their testimony, is
de novo with apresumption that thefindings are correct. Seeid. Our review of the post-conviction
court’s legal conclusions and application of law to facts is de novo without a presumption of
correctness. Fieldsv. Sate, 40 SW.3d 450, 457-58 (Tenn. 2001).

I neffective Assistance of Counsedl

To establish ineffective assistance of counsel, the petitioner must show that (1) counsel’s
performance was deficient and (2) the deficient performance prejudiced the defense rendering the
outcome unreliable or fundamentally unfair. Strickland v. Washington, 466 U.S. 668, 687 (1984);
see also Arnold v. State, 143 SW.3d 784, 787 (Tenn. 2004). Deficient performance is shown if
counsel’ s conduct fell below an objective standard of reasonableness under prevailing professional
standards. Strickland, 466 U.S. at 688; see also Baxter v. Rose, 523 S.\W.2d 930, 936 (Tenn. 1975)
(establishing that representation should be within the range of competence demanded of attorneys
in criminal cases). Preudice is shown if, but for counsdl’s unprofessional errors, there is a
reasonabl e probability that the outcome of the proceeding would have been different. Strickland,
466 U.S. at 694. If either element of ineffective assistance of counsel has not been established, a
court need not address the other element. 1d. at 697; see also Goad v. Sate, 938 SW.2d 363, 370
(Tenn. 1996). Also, afair assessment of counsel’ s performance, “requiresthat every effort be made
to eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsdl’s
challenged conduct, and to eval uate the conduct from counsel’ sperspectiveat thetime.” Srickland,
466 U.S. at 689; see also Nichols v. State, 90 S.\W.3d 576, 587 (Tenn. 2002). The fact that a
particular strategy or tactical decision failed does not by itself establish ineffective assistance of
counsel. Goad, 938 SW.2d at 369.

After review of the petitioner’s claim that counsel’ s advice caused him to forego the state’s
plea offer, we conclude that counsel’s performance was not deficient. Counsel testified that he
discussed the pleaoffer with the petitioner and members of the petitioner’ sfamily and told them that
the petitioner’s case was very serious and he was in jeopardy of being convicted of first-degree
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murder. The petitioner decided that atwenty-five year sentence was longer than he would live and
choseto gototria. Counsel testified that he thought the petitioner should take the plea offer, and
he urged the petitioner to consider the plea. However, counsel testified that the decision wasleft up
tothepetitioner. Counsel deniedtelling the petitioner that hiscasewas only asecond-degree murder
case. Thepost-conviction court accredited counsd’ stestimony and found that counsel waseffective.
Likewise, we discern no deficiency in counsel’ s advice given to the petitioner.

Addressing the petitioner’ s contention that counsel wasineffectivein his presentation of the
petitioner’s theory of defense, we likewise discern no deficiency. In this regard, the petitioner’s
allegations aretwo-fold: counsel failed to devel op adefense based on hislong history of medication
use, and counsel should not have presented the testimony of Dr. Schacht who he claims undermined
his theory of self-defense.

At the post-conviction hearing, the petitioner admitted that both heand Dr. Schacht testified
at trial regarding the medicationsthe petitioner wastaking at the time of the offense. The petitioner
could not recall whether he was impaired by his medications on the day of the offense, but he said
he had enough senseto feed his cattle. Counsedl testified that Dr. Schacht was retained to determine
what effect, if any, the prescribed medication had on the petitioner. Dr. Schacht testified at trial that
the petitioner might have believed that the victim was attacking him due to the combined effect of
the petitioner’ s medication and the fact the victim had possibly attacked the petitioner in the past.
Counsel testified that given the proof and the testimony of the witnesses who saw the petitioner
shoot the victim, the approach taken by Dr. Schacht was the best that they could do to advance the
petitioner’ s self-defense theory.

The post-conviction court found that the petitioner’s defense was developed as fully as it
could have been, especially sincethe petitioner maintained that thekilling wasin self-defensewhich
ran counter to the killing being induced by a psychotropic medicated state. The court further found
that Dr. Schacht’s testimony supported the petitioner’s claims to the greatest extent possible. We
reiterate, the fact that a particular strategy or tactical decision failed does not by itself establish
ineffective assistance of counsel. Goad, 938 S.W.2d at 369. Upon our review, we conclude that
there was no deficiency in counsel’ s performance as to his presentation of the petitioner’ s defense.

[11. CONCLUSION
Based on the foregoing reasoning and authorities, we conclude that the evidence does not

preponderate against the post-conviction court’ s findings, and accordingly, we affirm the denial of
post-conviction relief.

J.C. McLIN, JUDGE



